
An Introduction to the Issues Surrounding Informed Consent and Halacha-R’Lila Kagedan 

Salient Questions: 

Does Jewish law require informed consent? 
Is Halacha concerned with autonomy? 
How does Jewish law define capacity or incapacity? 
Who are the advocates for the incapacitated patient? 

What is bioethics/medical ethics? 

Medical ethics is a system of moral principles that apply values and judgments to the practice of medicine. 
Ethics is a philosophical discipline pertaining to notions of good and bad, right and wrong—our moral life in 
community. Bioethics is the application of ethics to the field of medicine and healthcare. Ethicists and bioethicists 
ask relevant questions more than provide sure and certain answers.  
 

Bioethics is multidisciplinary. It blends philosophy, theology, history, and law with medicine, nursing, health policy, 
and the medical humanities. Insights from various disciplines are brought to bear on the complex interaction of 
human life, science, and technology. 
Centre for Practical Bioethics 

What are the principles of bioethics? 

Four commonly accepted principles of health care ethics, excerpted from Beauchamp and Childress (2008), include 
the:  

1. Principle of respect for autonomy, -Any notion of moral decision-making assumes that rational agents are 
involved in making informed and voluntary decisions. 

2. Principle of nonmaleficence,-  
The principle of nonmaleficence requires of us that we not intentionally create a harm or injury to the patient, 
either through acts of commission or omission. 

3. Principle of beneficence-The ordinary meaning of this principle is that health care providers have a duty to be 
of a benefit to the patient, as well as to take positive steps to prevent and to remove harm from the patient. 

4. Principle of justice.- Justice in health care is usually defined as a form of fairness, or as Aristotle once said, 
"giving to each that which is his due." This implies the fair distribution of goods in society 

T.Beauchamp and J.Childress 

What is Jewish bioethics? 

Jewish medical ethics is a modern scholarly and clinical approach to medical ethics that draws upon Jewish thought 
and teachings. Pioneered by Rabbi Immanuel Jakobovits in the 1950s, Jewish medical ethics centers mainly around 
an applied ethics drawing upon traditional rabbinic law (halakhah). In addition, scholars have begun examining 
theoretical and methodological questions, while the field itself has been broadened to encompass bioethics and non-
halakhic approaches. 
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For Jews, the ultimate question relating to all bioethical issues is how much we are able to tamper with life, the 
sacred gift granted to us. Judaism does not have all the answers to these questions, and interpretations of Jewish 
teachings often differ, but our tradition offers moral and ethical insights which can be utilized in dealing with them. 

Halacha: Jewish law and jurisprudence, based on the Talmud.  Jewish law, halakhah, means "go" or "walk." 
Halakhah, then, is the "way" a Jew is directed to behave in every aspect of life, encompassing civil, criminal, and 
religious law.  

What is informed consent?  

Informed consent is the process by which the treating health care provider discloses appropriate information to a 
competent patient so that the patient may make a voluntary choice to accept or refuse treatment. (Appelbaum, 
2007)1   It originates from the legal and ethical right the patient has to direct what happens to her body and from the 
ethical duty of the physician to involve the patient in her health care.  

Principle of Respect for Autonomy:  
Any notion of moral decision-making assumes that rational agents are involved in making informed and voluntary 
decisions. In health care decisions, our respect for the autonomy of the patient would, in common parlance, imply 
that the patient has the capacity to act intentionally, with understanding, and without controlling influences that 
would mitigate against a free and voluntary act. This principle is the basis for the practice of "informed consent" in 
the physician/patient transaction regarding health care. 

What are the elements of full informed consent? 

The most important goal of informed consent is that the patient has an opportunity to be an informed participant in 
her health care decisions. It is generally accepted that informed consent includes a discussion of the following 
elements:  

• The nature of the decision/procedure  
• Reasonable alternatives to the proposed intervention  
• The relevant risks, benefits, and uncertainties related to each alternative  
• Assessment of patient understanding  

There is a difference between choice and meaningful choice: meaningful choice furthers the patient’s well-being, and 
promotes patient autonomy. There is also the issue of global vs.  
Specific competence in consenting to treatment. Until the 1960’s it was an all or nothing phenomenon, but it is now 
considered unfair to a patient with  
partial capacity – as for example a person with Alzheimer’s disease or traumatic brain injury – to be considered 
globally incompetent. 

 Informed consent requires task-specific competence, and such competence consists of four separate elements: 1) the 
ability to evidence or state a c 
hoice; 2) to have a factual understanding of the information; 3) to have a realistic appreciation of the nature of the 
situation and of a decision’s consequences; and 4) the ability to rationally manipulate the information in a way that is 
not impaired by the symptoms of the illness.  

Paul Appelbaum Psychiatrist Columbia University 

Informed consent in Biblical and Western Legal Systems: 
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The Western system is predicated on notions of individual autonomy and self determination. Patients therefore have 
the autonomous ability to select and direct their own medical therapy. By contrast, the traditional biblical system of 
law is based on the concept that the body does not belong to the individual. Instead, the body is given to man by God 
as a trust to respect and preserve. Therefore, the individual patients "has no absolute right to control his body and ... 
he has no real decision making power as to medical treatment choices." In the Jewish biblical tradition, consent is not 
necessary for obviously beneficial or obviously non-beneficial procedures; consent is only necessary in decisions 
with uncertain outcomes or when making choices between equal options. Patients are encouraged to seek the counsel 
of religious authorities and to conform to rabbinical interpretations of the traditional Jewish law. 
P. Walter , 1999 

Is Patient Autonomy Recognized in Halacha? 

Despite our society’s commitment to individual liberty as an ideal, it recognizes that this liberty is not entirely 
sacrosanct. Although there are those who wish it to be so, self-determination is not universally recognized as the 
paramount human value. There is a long judicial history of recognition of the State’s compelling interest in the 
preservation of life of each and every one of its citizens, an interest which carries with it the right to curb personal 
freedom. What the jurist calls a ‘compelling state interest’ the theologian terms ‘sanctity of life’. It is precisely this 
concept of the sanctity of life which, as a transcendental value, supersedes considerations of personal freedom... Were 
autonomy recognized as the paramount value, society would not shrink from sanctioning suicide, mercy killing, or 
indeed consensual homicide under any or all conditions. 
JD Bleich 

Is Consent Necessary? 

1.  R' Yaakov Emden (18th  century Germany), Mor uKetziah Orach 
Chaim  328 

. 
The  Magen Avraham cited Radvaz  as  saying  that  if a doctor  says  a medicine  is needed and  the  patient  
refuses,  we compel  him to take  it. It  appears to me  that  this is only  where  the  treatment  is certain,   and  
the  patient  refuses  only because of Shabbat. If the patient  refuses because he doesn't accept the validity of the 
treatment,  then even if it's only on his own  opinion  – and  certainly  if a doctor  agrees with him – we  do  not 
force  him. This is all the more  certain  if he is concerned that the recommended treatment  could harm him. 

2.   R' Yaakov Emden (18th  century Germany), Mor uKetziah Orach 
Chaim  328 
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Some  choose  to endanger their lives in order  to avoid great  pain,  like those  who  undergo surgery  for a 
kidneystone… which pains  them like death. They may do so without facing protest,  for they are  often saved  
and  healed. 

3.   R' Shlomo Zalman  Auerbach (20th  century Israel), cited in Nishmat  
Avraham  2:47-48 
One  may not conduct  such a surgery  against the patient's will, or even try to convince  him to agree, since this 
is a great and  dangerous surgery which will only add  to his suffering without any chance of restoring  'eternal' 
life. 

Defining Capacity: 

4.  Rambam, Mishneh Torah, Laws of Inheritance  
10:8 
When  a child matures,  even  if he  eats  and  drinks excessively  and  squanders his property  and  travels a 
bad  path,  the court may not keep  his assets  from him and  may not appoint a guardian. 

5.   Talmud, Chagigah 
3b 
Who  is a shoteh? One  who travels alone  at night, and  who sleeps  in a cemetery,  and  who tears  
his clothing. Rav Huna said:  One  who displays  all of these at once.  R' Yochanan said:  Even one 
of these behaviours. 
But what  is the case?  If he acts apparently irrationally,  even one  should suffice! If he does  not act 
irrationally,  even all of them  would  not  suffice! No;  this is where  he  acts  apparently irrationally,   but  one  
could  explain  [each  symptom  in a rational  way]…  Once  he  performs  all of them,  it is like an  animal that  
gores  an  ox,  a donkey  and  a camel;  it is now identified as dangerous for all. 
Rav Pappa said:  Had  Rav Huna heard the lesson, "Who  is a shoteh? One  who destroys  that which people 
give him," he would have recanted. 
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Does that mean  he would have  recanted from the trait of tearing  his clothing because it is similar, or that he 
would have recanted from all of them? This remains unclarified. 

6.   R' Yosef Karo, Beit Yosef Even haEzer  
121 
It would appear that one of the four behaviours mentioned in the Talmud would render  a person  a shoteh, but 
performing other irrational  acts would leave  a person  in his presumed status of sanity… but from the 
Rambam, who did not mention these  acts and  only said,  "one  whose  mind is torn… in some matter,"  it 
sounds  as though  the four items taught  here  are not specific,  and  are  only examples, and  other  behaviours 
could  also  do  it. It appears that he was  driven  to state  thus from the fact that the former source  listed three 
behaviours and  did not list "destroys  that which people give him," and  the latter source  listed "destroys  that 
which people give him" and  did not mention the other three… 

7.   Shulchan  Aruch Choshen  Mishpat  
35:8 
A shoteh is disqualified [from testifying]. This is not only a shoteh who wanders without clothing  and  breaks  
implements and  throws stones,  but anyone whose  mind is torn, so that his mind is confused  perpetually on 
some matter,  even though he speaks  and  inquires on point in other areas. He is disqualified, and  considered a 
shoteh. 

8.   Chatam Sofer (18th  century Hungary),  Even 
haEzer  2:2 
Judging  in the matter  of  shotim is impossible  other  than  through  the eyes  of  a judge  who  understands his 
nature.  One cannot  clarify in writing his nature;  as the Rambam wrote (Laws of Testimony 9), "The judge  
only has what his eyes see." 

9.   Rambam, Mishneh Torah, Laws of Testimony 
9:10 
Those who are  especially foolish [peti], who do not recognize contradictory statements  and  do not understand 
matters as other  normal  people do.  Also, those  who  are  confused  and  hasty  in their minds,  and  those  
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who  are  especially  foolish, are  in the category of shotim. It is as the judge  sees it; one cannot  specify a 
mindset in writing. 

10. R' Yosef Trani (16th  century Israel/Turkey), 2:Even 
haEzer  16 
If they explain [chalitzah] to him and  he understands that this act separates her from him, he need  not 
understand at that moment. Even were  he to remove his mind from it and  contemplate other things at the time 
of chalitzah,  it would be fine. 

11. R' Yehoshua Falk (16th  century Poland),  Sma Choshen  
Mishpat  35:21 
 This  is the difference  between a peti and  a shoteh: The  shoteh's  mind is entirely confused  and  torn in some  
matter;the peti is not entirely torn in any one matter 

12. R' Yosef Trani (16th  century Israel/Turkey), 2:Even 
haEzer  16 
It appears that he said  this only regarding testimony about what  happened in the past,  such that there  is 
concern  that it might have appeared  to him in a certain  incorrect  way  at  that  time, and  then  it may  have  
been  switched  for him with something  else,  since such people do not always  recognize contradictions. How 
could he testify now about what  he saw before?  But when we come to uphold  a commercial matter,  or a 
matter of divorce  and  marriage, and  we explain  it to him and  he  understands and  we  see  that  he  
understands the  matter,  this is not  a shoteh.  He  is like a person  of normal perception for anything  which he 
does  rationally  before us. 

13. R' Yehoshua Falk (16th  century Poland),  Sma Choshen  
Mishpat  35:22 
"Those who are  confused  and  hasty in their minds, and who are  especially  foolish" – It appears that the 
meaning of all of these  is that they are  not patient  in their affairs.  They perform  all of their deeds hastily, not 
understanding the end  of the matter and  goal  of the act. Therefore, this is also considered foolishness and  
irrationality. 
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14. R' Shemuel de Medina (16th  century Turkey), Even 
haEzer 239 
It appears that we have no one more confused  and  hasty than a person  who is struck with powerful fever; he 
is a shoteh, biblically disqualified. 

15. Talmud, Gittin 
67b 
If  he  becomes mute and  they ask  him, "Shall  we  write a get  for your wife?"  and  he  nods  his head, we  
test him three times. If he answers  "Yes" and  "No"  appropriately, they write and  give it. 

16. R' Abraham Tzvi Hirsch Eisenstadt (19th  century Poland),  Pitchei Teshuvah, Even 
haEzer  121:2 
He  also wrote  there  that  even  according to the  Rambam,  who  says  the  Talmud's  list of  symptoms  is non-
specific,  the person  still must actively perform an act of irrationality.  If he only speaks  irrationally,  this does  
not render  him a shoteh. 

Who speaks for an incapacitated 
patient? 

17. R' Dovid Tzvi Hoffman (19th  century Germany), Melamed 
l'Hoil 2:104 
Since one  may perform  this operation, his parents' opinions  neither  help nor hinder;  the doctor  is obligated to 
heal,  and refraining  would  be  murder.  We  have never  found,  anywhere in the Torah,  that  parents  have 
permission  to endanger their children and  keep  a doctor  from healing  them. This is the law of the Torah; I 
don't know municipal law. 

18. Rama Choshen  Mishpat  
290:26 
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Where a parent  appointed a guardian for his adult children,  they may say,  "We  do not need  a guardian," unless 
there is an element of the mitzvah of fulfilling the words  of the deceased. 

19. Definition: Assessing for “decision-making capacity,” involves 
determining whether or not a patient or subject is psychologically 
or legally capable of adequate decision-making.  Illness or 
medications may impair the ability of patients to make decisions 
about their health – they may be unable to make decisions at all or 
may make choices that are not in their best interests and may result 
in serious harm. It is important to remember that this capacity 
relates to the specific medical decision at hand and does not imply 
a global ability to make any or all decisions about health care or 
other matters.  Only a court can deem a patient incapable of making 
global health care decisions. If that is the case, the patient is 
deemed to lack “competence” and a surrogate is appointed for the 
patient.  Rarely do we need to involve the court or deem someone 
to lack competence.  Instead, we more commonly refer to decision-
making capacity as it relates to individual medical decisions. 

 Steven Pantilat MD UCSF 
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20. R' Moshe Feinstein (20th  century USA), Igrot 
Moshe Choshen  Mishpat  2:74:5 
Certainly,  where  the doubts  are  not equal, for he would  certainly  die without the 
operation and  the concern  for his state of mind  is only a doubt,  and  it is even  less of a 
doubt  because the  doctors  have  told  him that  he  will heal  from the operation, they are  
certainly permitted  – and  it would be a great  mitzvah of saving  a life – to act against his 
will, even by tying down  his body.  However,  obligating them to do this to an adult is 
uncertain, for even the view which says one may not harm himself is referring  to harm via 
action. 

What standards do we use when speaking 
for an incapacitated patient? 

21. Talmud Gittin 52a 
Guardians may  not sell fields and  purchase slaves,  but they may  sell slaves  and  
purchase fields. Rabban Shimon  ben Gamliel says they may not sell slaves and  purchase 
fields, either. Why?  They may not work out well with him. 

22. 
Talmud Bava Batra 8a: 
Rabbah required the  orphans of the  house  of Bar Marion  to give  tzedakah.  Abbaye 
asked: Didn’t Rav  Shemuel bar Yehudah  teach  that one may not decree tzedakah upon 
orphans, even to redeem  captives?  Rabbah replied:  I am doing  it to increase their 
communal  standing. 

23. Talmud Ketuvot 48a:When  a man  becomes a shoteh,  the court descends into his assets  
to feed  and support  his wife and  children,  and  for another matter… What  is "another 
matter"?  Rav Chisda  said:  Jewelry. Rav Yosef said:  Tzedakah…. 
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24. R' Yosef Karo (16th  century Turkey/Israel), Kesef Mishneh 
to Laws of Inheritance  11:11 
One  could say that our master's reason was that we may assume that people want their 
assets  to be used for tzedakah. 

25. R' Moshe Feinstein (20th  century USA), Igrot Moshe 
Choshen  Mishpat  2:74:2, 5 

2:  In most cases  the  patient  has  relatives, even  father and  mother  and  brothers  and  
the  like, who  are  involved  in his treatment,  for it is legally their responsibility  to a 
greater extent. 
5: If the patient is a baby, or an adult who cannot  decide, his parents  and  the whole  
family may decide. This permission stems from the  fact  that  most patients  depend upon  
their parents' opinion  and  even  upon  the  family,  like brothers  and sisters and  children,  
who  want  what  is best  for the patient  and  his family. When  there  are  no  relatives,  it 
is certainly better to depend upon the view of the local court. 
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